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Upon Information and Belief
The cry, "a witch hunt" and "persecution", which newspapers
have raised upon the grand jury investigation of the Chicago Tribune
and two other papers charged with premature publication of war news
which may have been of value to the enemy are beginning to sound
to lawyers like the cry of the little boy who called "Wolf" once too
often. There is perhaps no profession that is more loath to see any
impeachment upon the constitutional guaranties of free speech than the
legal profession, and its past record has shown that it is exceedingly
willing to defend any violation of that constitutional privilege. However, in the case of the Chicago Tribune, the cry of persecution arises
out of a long standing feud with the present federal administration.
On the surface perhaps the paper would have seemed to have made out
a prima facie case.
However, with the appointment of William D. Mitchell of New
York City, former Attorney General of the United States, who was
named Special Assistant Attorney General to present the evidence to the
grand jury and to have charge of any prosecution in the Tribune case,
it is very evident that the public can be assured that the conduct of the
prosecution was fair and in accordance with the highest. concept of
the due process of law. Mr. Mitchell, who served as Attorney General
under President Hoover, has long been recognized as an ardent advocate
for the wholesome preservation of the Bill of Rights. During 1939
and 1940 Mr. Mitchell was chairman of the bill of rights committee
of the Association of the Bar of the City of New York and has since
served as president of that association. During his chairmanship of
the bill of rights committee, Mr. Mitchell prepared the committee's
study and report on the Hobbs Bill concerning the rights of aliens and
copies of the report were sent to each member of congress in 1940. Even
a superficial study of this report would show that Mr. Mitchell would
be unwilling to see any inroads made upon the Bill of Rights.
Mr. Mitchell has been an active participant in bar association work.
His capacities and abilities are well known in the legal profession. His
public record, both as a practicing attorney and as attorney general,
should dispel any fears that the Chicago Tribune case will result in
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persecution of the newspapers. The appointment of Mr. Mitchell is
a fortunate choice for both the government and the Chicago Tribune,
for it guaranteed that the issues would be tried fairly and strictly on
their merits.

Changes in State Bar Set-Up Proposed
Two changes are proposed in the machinery of the Colorado Bar
Association, according to notices which have been handed to the secretary and are included in the call for the annual convention.
Members of the junior bar section are requesting that the by-laws
of the association be amended to provide that the chairman of the
junior bar section shall be an ex-officio member of the board of governors
during his term of office. This amendment to the by-laws is urged on
the grounds that the junior bar has taken a very active interest in all
of the affairs of the association and that it represents a group of practitioners who are not otherwise represented on the board. Hence the
amendment would be to the best interests of the association, the junior
bar heads state, in order to correlate the work of the section and the
state bar to have a liaison officer on the board of governors.
The other change urged is that the committee on revisions of the
by-laws be made a permanent section of the Colorado Bar Association
and that its work be enlarged to include probate, trust and real estate
law. This proposal is to be voted upon by members of the suggested
section and a fee of $1.00 per year for members belonging to this section is proposed. After organization into the proposed section, the
group then indicates that it will submit a request to the board of
governors to recognize it as an official section of the Colorado Bar
Association.

Law Books For Sale
As previously announced, DICTA will provide free space in each
issue to members of the association who have law books they desire
to sell or exchange. Each advertisement will appear in but one issue
unless otherwise requested. Requests for publication of such advertisements should be addressed to the Colorado Bar Association, 812
Equitable Building, Denver, or to the editor at 810 Tramway Building, Denver.
For sale-Volumes 1-32 of Corpus Juris Secundum.
Howard, SPruce 0972, Denver.

H. G.

A Few Highlights on Federal
Appellate Practice
BY G. WALTER BOWMAN*
This paper is written to give the practicing attorney some of the
highlights on procedure in taking appeals from the United States district court to the United States circuit court of appeals, and to acquaint
the lawyer with the rules, law, and some of the decisions in respect
thereto.
An attorney, in taking an appeal, usually goes to the office of the
clerk of the United States district court to examine his record before
having the same transmitted to the circuit court of appeals. In one
instance an attorney was surprised to find no order of enlargement of
time within which to file the record of appeal with the circuit court,
and remarked, "That is strange. Just before my forty days were up
I saw the judge in chambers and asked for an enlargement of time
within which to file an appeal and the judge stated that he would
grant the time for another forty days".
This was out of the presence of the clerk and the attorney neglected to inform the clerk of such an order. Had the attorney mentioned to the clerk that he had obtained the approval of the court for an
order of enlargement the clerk in all probability would have called the
attorney's attention to Rule 12 of the circuit court of appeals for the
tenth circuit, which recites:
"The order of enlargement shall be filed with the clerk of
this court [circuit court of appeals] and a copy thereof filed with
the clerk of the district court, to be included i.n the transcript of
the record."
The attorney then would have found that he would have had to
prepare two original orders for the signature of the judge so that the
two original orders could have been filed with the clerk of the district
court, and then the clerk of the district court, in compliance with the
rule of the circuit court could transmit one of the original orders and
retain the other original order in the file at the office, to be included with
the transcript of the record.
Since the attorney had failed to obtain two duplicate original orders
and had failed to file or have the clerk transmit a copy of the order of
enlargement of time, the appellee would have had the right to appear
*Of the Denver bar and clerk of the United States district court for the district
of Colorado.
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in the circuit court of appeals and ask for the dismissal of the cause, as
provided in Rule 12 of the circuit court of appeals, which is as follows:
"If the appellant shall fail to comply with this rule, the appellee may have the cause docketed and the appeal dismissed upon
producing a certificate, written in term or vacation, from the clerk
of the court wherein the judgment or decree was rendered, stating
the cause and certifying that such appeal has been taken and the
date thereof, and in no case shall the appellant be entitled to docket
the case and file the record after the appeal shall have been dismissed under this rule, unless by leave of the court."
In examining the law with reference to a situation of this kind,
we find that it has been held that the district court has no authority to
extend the time for the filing of the record on appeal upon motion made
after the expiration of the period originally prescribed or as extended
by previous order.'
And the court has also held that an order extending the time for
filing the record on appeal taken under advisement by the district court
on the fortieth day after filing of the notice of appeal and granted nunc
pro tunc five days thereafter was void. 2
It has also been held in an earlier case that the district court may,
upon motion, after notice, permit the record on appeal to be filed after
the forty-day period prescribed in Rule 73 (g), where the failure to file
in time is shown to be due to excusable neglect, but the order extending
the time must recite that it was made on motion, after notice, and must
contain a finding of excusable neglect, or it is void and the court also
found in this case that the failure to file the record on appeal within the
time prescribed therefor does not affect the validity of the appeal and
the appellate court may, in its discretion, permit the record to be filed
at any time.The appellate courts in later cases have held that after filing notice
of appeal, the failure of the appellant to docket the appeal within forty
days without obtaining an extension of time or showing excusable
neglect is subject to such action as the appellate court may in its discretion
take. The court granted the appellee's motion to dismiss the case upon
production of a certificate from the clerk of the district court showing
the date of the taking of the appeal. 4
The court has also held that an appeal may be dismissed for fail'Bluford v. Canada, 4 Fed. Rules Service, 73(g) 13, Dept. of Justice Bulletin
105 (W.D. Mo. 1941).
';Burke v. Canfield. 111 F. (2d) 526 (Ct. App. D.C., 1940).
'Ainsworth v. Gill Glass t. Fixture Co., 104 F. (2d) 83 (C.C.A. 3rd, 1939).
'U. S. ex rel Rempas v. Schlotfeldt, 123 F. (2d) 109, 4 Fed. Rules Service
73 (a) 23, Case 3, Department of Justice Bulletin No. 130 (C.C.A. 7th, 1941).
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ure to file the record on appeal in time, although the court has discretion
5
to overlook such irregularities where a meritorious case is presented.
In view of the holdings of the court hereinabove mentioned, it is
possible that an attorney who finds himself in this predicament would
have two remedies. Either he could file in the district court a motion
showing excusable neglect and give notice thereof to the other party
or parties to the action, or he could apply by motion to the circuit court
of appeals, who might entertain a motion to file out of time, since it
is within the discretion of the appellate court to consider an appeal,
although the record was not filed within the time prescribed by rule
73 (g) or allowed by the district court.6
STEPS TO BE TAKEN IN AN APPEAL IN A CIVIL CASE FROM THE
UNITED STATES DISTRICT COURT TO THE CIRCUIT
COURT OF APPEALS
Entry of Judgment
First: Examine the records in the office of the clerk of the district
court to determine if the docket discloses the entry of the judgment to
be appealed from. This is necessary, since Rule 58 provides:
"The notation of a judgment in the civil docket, as provided by Rule 79 (a) constitutes the entry of the judgment, and
the judgment is not effective before such entry."
Also, determine whether or not a motion for a new trial has been
filed. In the event a motion for a new trial has been filed, there would
not be a final appealable judgment until the motion for a new trial has
been disposed of.

Notice of Appeal
Second: File with the clerk of the district court a notice of appeal
within three months.7 The notice of appeal shall specify the parties
taking the appeal, the judgment, the name of the court to which the
appeal is taken, and sufficient copies of the notice of appeal should be
filed with the clerk so that he may comply with the rule in mailing
copies to all parties."
The requirement that notice of appeal be filed within three months
after entry of judgment is mandatory and jurisdictional and if not complied with the appeal must be dismissed. 9
'Morrow v. Wood, 5.Fed. Rules Service, 73 (a) 11, Case 1 (C.C.A. 5th, 1942).
'Johnson v. Wilson, 118 F. (2d) 557 (C.C.A. 9th, 1941).

'28 U.S.C.A. Sec. 230, Civ. Rule 73 (a); Piganelli v. Reichard, 123 F. (2d)
957.
'Rules of Civil Procedure, 73 (b).
'Morrow v. Wood, 5 Fed. Rules Service 73 (a)
Also see supra note 7.

11, Case 1 (C.C.A. 5th, 1942).
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It is the best practice to date the notice of appeal as of the same
date it is filed, since the forty-day period for filing the record on appeal
begins to run from the date of the, filing of the notice, and not from the
latest date on which said notice could have been filed.10 The fortyday period for filing the record on appeal may not be extended by stipulation of the parties," and the filing of a notice of appeal beyond the
day permitted by the statute confers no jurisdiction upon the appellate
court."2
Bond on Appeal
Third: Bond on appeal shall be furnished when required and
should be approved by the judge when the rules so provide and filed
with the notice of appeal.1" If the bond is not filed before the action is
docketed in the appellate court, an application for leave to file a bond
may be made only in the appellate court.1 4 . Before obtaining the approval of the judge in the case of corporate surety, you should have the
clerk's office examine the records to determine whether the particular
surety company has qualified and also whether the agent
of the surety
15
has a power of attorney of record as required by statute.
Designation of the Record
Fourth: File with the clerk of the district court after service on
the appellee of a copy, a designation of the portions of the record, proceedings and evidence to be contained in the record on appeal. It is to
be remembered that the appellee has ten days in which to designate additional portions of the record, proceedings and evidence: 1 6 therefore
the better practice would be to always file the designation of the record
within thirty days after the filing of the notice of appeal, so that the
appellee is given his statutory ten days in which to file a designation of
additional portions of the record. This also gives the clerk's office an
opportunity to prepare the record in time for filing.
Statement of Points
If the appellant does not designate for inclusion the complete
record and all the proceedings and evidence in the action, he shall serve
with his designation a concise statement of the points on which be intends to rely on the appeal."
1

Bluford v. Canada, 4 Fed. Rules Service 73 (g)

(W.D. Mo. 1941).

13, Dept. of Justice Bull. 105

Also, in re Guanajita Reduction Z4 Mines Co., 29 F. Supp. 789

(D. N.J. 1939).
"In re Markham, 5 Fed. Rules Service, 73 (a) 42, Dept. of Justice Bulletin 128
(S.D. N.Y. 1941).
'9n re Markham, supra, note 11.
'Rule
73 (c), Rules of Civil Procedure.
14
Rule 73 (c), Rules of Civil Procedure.
16Title 6, U.S.C.A. Sec. 7.
"Rule 75 (a), Rules of Civil Procedure.
"Rule 75 (d), Rules of Civil Procedure.

DICTA

217

The appeal will be dismissed where the appellant fails to file any
designation of the record on appeal and where no evidence was contained in the record.'
An appeal has also been dismissed for failure of
the appellant to serve a copy of the designation of the record on appellees, although the same was filed with the clerk, and also for the
failure to file and serve a statement of points to be relied an. 19
The court has held that the appellant's designation of contents of
record on appeal, including only certain portions of the transcript, appellees properly requested additional portions of the record as well as
two copies of the reporter's transcript as provided by Rule 75 (b) of
Civil Rules of Procedure. However, if appellees request inclusion of
unessential matter
in the record, the court may withhold or impose
0
costs therefor.2
Record to Be Abbreviated
All matter not essential to the decision of the questions presented
2
by the appeal shall be omitted .
Stipulation as to Record
Instead of serving designations as above provided, the parties by
written stipulation filed with the clerk of the district court may designate the parts of the record, proceedings, and evidence to be included in
22
the record on appeal.
Record to Be Prepared by Clerk
The clerk of the district court, under his hand and the seal of
the court, shall transmit to the
appellate court a true copy of the mat2

ter designated by the parties .

Power of Court to Correct Record
It is not necessary for the record on appeal to be approved by the
district court or judge thereof, but if any difference arises as to whether
the record truly discloses what occurred in the district court, the difference shall be submitted to and settled by that court and the record made
24
to conform with the truth.

"McBee v. U. S., 5 Fed. Rules Service, 73(a) 23, Case 5, 126 F. (2d) 238
(C.C.A. 10th, 1942).
'*Lopata v. Handler, 121 F. (2d) 938 (C.C.A. 10th, 1941).
'In re Joshua Hendy Iron Works, 5 Fed. Rules Service 75(b) 2. Case 2;
Dept. of Justice Bulletin No. .146: 2 F.R.D. 244 (N.D. Calif. 1942).
'Rule 75 (e) Rules of Civil Procedure.
'Rule. 75 (c) Rules of Civil Procedure.
'Rule 75 (g) Rules of Civil Procedure.
'Rule 75 (a) Rules of Civil Procedure. For power of court to strike, see U. S.
v. Forness, 5 Fed. Rules Serv. 75(h) 22. Case 1; 2 F.R.D. 160 (W.D. N.Y., 1941);
U. S. v. Forness, 5 Fed. Rules Serv. 52(a) 11. Case 4, 125 F. (2d) 928 (C.C.A.
2nd, 1942) : Treasure Imports, Inc. v. Henry Anders VdSons, Inc., 5 Fed. Rules Serv.
75(h) 22, Case 3, 127 F. (2d) 3 (C.C.A. 2nd, 1942).
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Order as to Original Papers or Exhibits
Whenever the district court is of opinion that original papers or
exhibits should be inspected by the appellate court in lieu of copies, it
may make such order therefor and for the safekeeping, transportation
and return thereof as it deems proper.2 5 This rule makes it possible to
send with the record the original exhibits which are not susceptible of
copying, such as physical exhibits, models, etc.
After Record Is Transmitted to the Circuit Court of Appeals
It is good practice for the attorney to examine the record of appeal after it has been transmitted to the circuit court of appeals, to determine that all portions designated have been included, and particularly
the orders and judgments, and as to the orders and judgments determine
that the same bears the statement "entered on the docket" and the
date thereof, or it is possible that a motion to dismiss might be granted,
because of Rule 58 which briefly provides that the judgment is not effective before such entry on the docket.
There seems to be a question as to whether the attorneys designating
the record should ask that it contain a notation of the date and entry
of all judgments and orders on the docket. The only rule that seems
to throw any light on the matter is Rule 75 (g), which has to do with
the record to be prepared by the clerk. This provides:
"* * * but shall always include, whether or not designated, copies
of the following: * * * the verdict or the findings of fact and conclusions of law, together with the direction for the entry of judgment thereon; * * * the judgment or part thereof appealed from."
APPEALS IN CRIMINAL CASES IN FEDERAL COURT
The Rules of Practice and Procedure in Criminal Cases, promulgated by the Supreme Court of the United States, of May 7, 1934, can
be found under Title 28, United States Code Annotated, Section 723 (c).
Motions in arrest of judgment, or for a new trial, shall be made
within three days after the verdict of finding of guilt; 26 except in capital
cases a motion for a new trial upon the ground of newly discovered
27
evidence shall be made within sixty days after final judgment.
A motion to withdraw a plea of guilty shall be made in ten days
after entry of such plea and before sentence is imposed.
Appeals shall be taken in five days after entry of judgment of conviction, except that where a motion for a new trial has been made within
'Rule 75 (a) Rules of Civil Procedure.
"Rule II(2), Sup. Ct. Crim. Rules.
'Rule 11(3), Sup. Ct. Crim. Rules.
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time, then the appeal may2 be taken within five days after entry of the
order denying the motion .
Notice of appeal shall be filed with the clerk of the trial court in
duplicate, and a copy shall be served on the United States attorney.2 9
The notice of appeal shall recite the title of the case, that the defendant appeals from the judgment, the names and addresses of the appellant and appellant's attorney, a general statement of the nature of
the offense, the date of the judgment, the sentence imposed, and if the
appellant is in custody, the prison where appellant is confined, and also
a succinct statement of the grounds of appeal.30
The docket entries are then prepared by the clerk and forwarded,
together with the duplicate notice of appeal, to the clerk of the appellate court, giving it supervision and control of the proceedings on
appeal. 1
At this point, should the appellant change his mind about the appeal, the motion to dismiss will be entertained by the appellate court
upon a five-day notice. The appellate court will also, upon a five-day
notice, entertain a motion for directions to the trial court. 2
Preparationof Record on Appeal
Rule VII: The clerk of the trial court shall immediately notify
the trial judge of the filing of the notice of appeal, and thereupon the
trial judge shall at once direct the appellant or his attorney, and the
United States attorney, to appear before him and shall give such directions as may be appropriate with respect to the preparation of the record
on appeal, including directions for the purpose of making promptly
available all necessary transcripts of testimony and proceedings. The
action and directions contemplated by this rule may be had and given
designate within the judicial
by the trial judge at any place he may
3
district where the conviction was had.
The clerk's office has attempted to comply with this particular rule
by writing a letter to the judge, calling his attention to the appeal, and
also stating that if he so directs, the clerk will mail copies of the letter
to the respective parties setting the same down for the date mentioned
in the letter. It is hoped that when the new rules of criminal procedure
are drafted, this procedure will be changed to correspond somewhat
with the civil rules with respect to designating the record on appeal.
Rule VIII provides for a record on appeal without bill of excep'Rule III, Sup. Ct. Crim. Rules.
'Rule III, Sup. Ct. Crim. Rules.

5

'Rule III, Sup. Ct. Crim. Rules.

"'Rule IV, Sup. Ct. Crim. Rules.
"-Rule IV, Sup. Ct. Crim. Rules.

'Rule VII, Sup. Ct. Crim. Rules.
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tions, which amounts to a record of the pleadings and judgment to be
used in argument before the appellate court.
Bill of Exceptions, except in cases under Rule VIII, shall be settled
and filed within thirty days with the clerk of the trial court, unless
further time is granted within the thirty-day period. The appellant,
within the same time, shall file an
4
Assignment of Errors,'3
and the clerk of the trial court, upon the
filing of the bill of exceptions, shall forthwith transmit them, together
with such records as are pertinent to the appeal. Thereafter the appellate court may at any time, on five days' notice, entertain a motion
by either party for correction, amplification, or reduction of the record,
34
and may issue directions to the trial court in relation thereto.
From this point on, you are in the hands of the circuit court of
appeals for the tenth circuit, and should follow Rule 3 1 of that court.
APPEALS IN BANKRUPTCY CASES

In preparing an appeal in bankruptcy cases, reference should be
made to the Bankruptcy Act, the General Orders in Bankruptcy, the
Rules of Civil Procedure, the Bankruptcy Rules of the district court,
and the Rules of the circuit court.
Any order or findings of the referee in bankruptcy are subject to
review by the United States district judge, as provided in Section 39 (c)
of the Bankruptcy Act, and the petition for review should be filed with
the referee within ten days from the date of the order or findings unless
the time for filing a petition for review is extended by the referee for
good cause shown. At the time of the filing of the petition for review,
you should also file a praecipe designating the record desired, as provided by our district court Rule 13 in bankruptcy. A copy of the petition for review should be served on the adverse parties represented at
the hearing, and the petition must set forth the order complained of
and the alleged errors in respect thereto, but the copy of the entire record
need not be served.
Section 39 (a) (8) of the Bankruptcy Act provides that the
referees shall "prepare promptly and transmit to the clerk certificates on
petition for review of orders made by them, together with a statement
of questions presented, the findings and orders thereon, the petition for
review, a transcript of evidence or a summary thereof, and all exhibits."
The hearing before the district judge is then had on the petition
for review, the record made and the findings of the referee, and at this
hearing no evidence is taken. In this respect, let me call your attention
to General Order 47.
"Rule IX, Sup. Ct. Crim. Rules.
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"Unless otherwise directed in the order of reference, the report of a referee or of a special master shall set forth his findings of
fact and conclusions of law, and the judge shall accept his findings of fact unless clearly erroneous. The judge after hearing may
adopt the report or may modify it or may reject it in whole or in
part or may receive further evidence or may recommit it with instructions."
An appeal may then be taken from the decision of the district
court to the circuit court of appeals, as provided by Sections 24 and 25
of the Bankruptcy Act.
Section 24 of the Bankruptcy Act permits an appeal where the
order, decree or judgment involves less than $500.00 only upon allowance thereof by the appellate court.
If the amount involved is more than $500.00, then the appeal
should be taken under Section 25 of the Bankruptcy Act.
General Order 36 in Bankruptcy provides:
"Appeals shall be regulated, except as otherwise provided in
the Act, by the rules governing appeals in civil actions in the
courts of the United States, including the Rules of Civil Procedure for the district courts of the United States".
General Order 37 in Bankruptcy gives certain general provisions in
appeals.
There seems to be some confusion as to when Section 24 and Section 25 apply. Perhaps the best explanation is contained in f4529.001
of Commerce Clearing House Bankruptcy Service, which was taken
from the report of the senate committee on the judiciary of May 27,
1938, page 4:
"Appellate Jurisdiction. Sections 24 and 25 should be considered together, section 24 dealing with appellate jurisdiction and
section 25 dealing with practice on appeals. This section now
practically abolishes the distinction between appeals as of right
and appeals by leave of the appellate courts, all appeals in cases
involving $500 or more now being as of right and those in cases
involving less than that amount being within the discretion of the
appellate court. The jurisdiction of the appellate court will extend both to matters of law and of fact, except that in an appeal
from a judgment on a jury verdict, the appeal will extend only
to matters of law."
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The tenth circuit court's Rule 32 on appeals in bankruptcy covers
procedure under Section 24 of the Bankruptcy Act.3 5
Section 25A provides that an appeal shall be taken within thirty
days after written notice to the aggrieved party of the entry of the judgment, order, or decree complained of, proof of which notice shall be
filed within five days after service or, if such notice be not served and
filed, then within forty days from such entry.
This section does not state, and it is uncertain, who shall give the
notice. The clerk of this district court has been mailing the notice to
all parties upon the entry of any order or judgment on the theory that
since the Rules of Civil Procedure apply in appeals in bankruptcy, the
Civil Rule 77 (d) might also apply.
Since the Rules of Civil Procedure should be followed on the appeal, you would serve and file your notice, designation of record, etc.,
as already outlined.
Section 121 of Chapter 10 of the Bankruptcy Act-the chapter
on corporate reorganization-states, regarding appellate jurisdiction:
"Where not inconsistent with the provisions of this chapter, the jurisdiction of the appellate courts shall be the same as
in a bankruptcy proceeding."
And under this section is found in 8059 of the Commerce Clearing House Bankruptcy Service an explanatory note which is taken from
the report of senate committee on the judiciary, May 27, 1938, page 25:
"Section 121 makes Section 24 of the Bankruptcy Act, relating to the jurisdiction of the appellate courts in bankruptcy
proceedings, applicable as a general matter to appeals under this
chapter."
In this regard, the Supreme Court, in a case decided March 11,
1940, Dickinson v. Cowan, 6 held that
"Appeals from orders making or refusing to make allowances of compensation or reimbursement under Chapter X of the
Chandler Act may be taken only by leave of the Circuit Court of
Appeals."
The Supreme Court made a similar ruling on June 6, 1941, in
Reconstruction Finance Corporation v. Prudence Securities Advisory
Group,37 311 U. S. 579.
(An appendix of forms on appeal supplemental to this article will
be contained in the October issue.)
'See

Scott v. Jones, 115 F. (2d)

133 (C.C.A. 10th, 1940), construing this

rule.
309 U. S. 382, 60 S. Ct. 595, 84 L. ed. 819 (1940).
11311 U. S. 579, 61 S. Ct. 331, 85 L. ed. 374 (1941).
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Otto Bock
Judge Otto Bock of the Colorado Supreme Court died suddenly
August 15 at his home in Denver, Colorado. Funeral services were
held August 18 at Denver, Colorado, at which time officials of the
Colorado Bar Association attended to pay homage to the jurist in
behalf of the entire association.
Judge Bock had a notable career at the law, serving both for the
bar and on the bench. He was born in Milwaukee, Wisconsin, on
February 21, 1881, and received his early education in private schools
there. He was a graduate of the John Marshall Law School of Chicago
in 1908 and immediately came to Denver.
Admitted to practice before the Colorado bar in 1909, he began
his public career here in 19 13 as a justice of the peace. He served only
a short time and in 19 14 was appointed assistant United States district
attorney under Harry B. Tedrow. He served six years under Tedrow
and one year under J. Foster Symes, who was United States district
attorney before he was elevated to the federal district bench.
In 1911 he married Miss Hilda Schabarum, who, with their five
sons, survive him.
Upon leaving the federal district attorney's staff in 1921, Judge
Bock engaged in private practice for three years and was appointed to
the Colorado Public Utilities Commission in 1924 by the late William
E. Sweet, then governor. Judge Bock served on the commission until
1931, and in 1927 he was named chairman. As a member of the
commission, he won national recognition as an authority on rates and
regulations of public utility corporations. His views on rate matters
were respected by the interstate commerce commission, and he was
known for his fair handling of all public utility matters.
When his term on the utilities commission expired, Judge Bock
resumed private law practice and in 1931 he was an unsuccessful candidate for mayor of Denver. Governor Edward C. Johnson then named
him to the Denver district bench in July, 1933, to succeed Judge E. V.
Holland, who had been elevated to the Supreme Court.
He was elected to the district bench in 1934 and re-elected in 1936.
Meanwhile, in 1934 and 1935 he served as the public representative
on the mountain states regional labor board. In 1938, he was elected
a member of the Supreme Court.
Judge Bock was a lecturer on utility law at Westminster Law
School from 1922 to 1928 and served on the executive committee of
the Democratic party. He was a member of the Denver, 'Colorado, and
American Bar Associations and a past president of the Law Club. He
was formerly chairman of the advisory board of the Central Western
Shippers.
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Annual Colorado Bar Meeting to Have
Excellent Program
The lawyer's effort in winning the war will be the theme of the
forty-fifth annual convention of the Colorado Bar Association to be
held at Colorado Springs in the Broadmoor Hotel on September 18
and 19, 1942, according to Tom Keely of Denver, convention chairman.
George Maurice Morris, the incoming president of the American
Bar Association, will speak at the annual banquet on some of the problems engendered by the war and the place of the lawyers in solving them.
Mr. Morris, a nationally recognized authority upon taxation matters,
is the author of several books dealing with tax matters and has
been a frequent contributor to law reviews.
He has long been
active in the American Bar Association, serving as chairman of the
committee on federal taxation, chairman of the general council, and
chairman of the house of delegates.
The annual address will be delivered on Friday evening by Philip
G. Wickser, chairman of the board of directors of the Buffalo Insurance Company. Mr. Wickser, who is one of the few men responsible
for the reorganization of the American Bar Association, is a former
chairman of the national conference of bar examiners, and a forceful
and entertaining speaker. His speech will deal with the lawyer's part
in the war and peace programs.
The convention will open on Friday morning with reports of the
various committees. Among the outstanding reports will be the one
by John L. Zanoni, chairman of the committee on national defense.
This committee has established legal clinics in all of the army posts in
the state, has aided the navy in its recruiting program, and has assisted
in the draft registration.
Another outstanding report is that of the
committee on legal education, which urges that the state bar association
adopt the conclusions of the legal council of the section on legal education of the American Bar Association, urging that the standards for
admission to practice be not lowered in favor of students or prospective
students who are entering the armed services or who have been engaged
in military service.
W. W. Platt, president of the state bar, will open the Friday
afternoon session by delivering the president's annual address. He will
be followed by Dr. A. D. H. Kaplan, regional price executive of the
Office of Price Administration, who will speak on the place of price
control in war strategy. W. W. Grant of Denver will also speak on
particular phases of the legal problems arising out of the course of the
war. The Friday afternoon program will be concluded by an ad-
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dress delivered by Berton Gobble, state inheritance tax commissioner,
on the problems of multiple taxation of intangibles in estates of
decedents.
The Saturday morning program will feature section meetings.
The committee on revision of probate law, at its meeting, will petitio.n
the state bar for the right to become a section of the association and will
present a trust code and certain statutes dealing with the estates. This
committee, under the chairmanship of Hugh D. Henry of Denver, has
been active in revising probate and trust statutes for the past two years.
Also meeting on Saturday morning will be the District Attorneys'
Association, under the chairmanship of James T. Burke of Denver.
This association's program will consist of a talk by Stanley H. Johnson of Denver on parole conditions and a talk by an official of the
Judge Advocate General's staff stationed at Lowry Field on the relationship between civil and military control of offenders. The water
section, under the chairmanship of Malcolm Lindsey of Denver, will
present a code of water procedure for adoption by this section and will
urge its passage in the state legislature. Details of the proposed code are
set forth on another page of this issue of DICTA. Also meeting on
Saturday morning will be the local bar association executives, who will
discuss means of financing the local associations, coordination of the
association with the war effort, and other details of bar association work.
Likewise, the junior bar section will hold its meeting Saturday morning
to formulate its program for the oncoming year and hear committee
reports and the address of its president, Ray Moses of Alamosa. Among
the other outstanding reports is a report by William E. Hutton of
Denver on the proposed uniform code of evidence and the report of
the delegate to the American Bar Association of its annual convention,
which will be given by James A. Wood of Denver.
Saturday afternoon's session will be devoted mainly to a program
prepared by the Boulder County Bar Association, under the direction
of Milton Green of Boulder. This program, which will feature
"experts" of the Boulder County Bar Association, will be fashioned
upon the "Information, Please" program of radio fame. This session
is intended to be instructive but will also be entertaining, and lawyers
in the audience are also invited to sharpen their wits with the "experts".
Entertainment features of the convention have not been neglected
although they are not as-elaborate as in the past years. Friday noon
the Law Club of Denver will take over the entertainment at the
luncheon, and, based upon past performances, which J. Ramsay Harris,
president, says will be equaled this year, an entertaining luncheon can
be expected. Saturday's luncheon will be supervised by the junior bar
section, which is planning to present an entertaining program dealing
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with the needs of reform of the new rules of civil procedure. Entertainment for the ladies has been arranged for by Mrs. G. Russel Miller
of Colorado Springs, chairwoman of the ladies' committee. Full details of this program appear in the program which has been previously
mailed.
The convention will close on Saturday evening with the annual
banquet, at which time Mr. Morris will speak. It is expected that
other notable guests, including Governor Carr, will be present and will
be presented to the group at that time. The new officers of the association will also be presented.
A complete program of the convention, which has been mailed
to all of the members of the association, will give the details as to
room rates and arrangements for accommodations at the hotel. Members of the association are urged to make reservation for accommodations as soon as possible and to bring their program with them to the
convention.

Water Rights Section to Present
Proposed Water Code
The water rights section of the Colorado Bar Association, working through its council consisting of Malcolm Lindsey of Denver,
chairman, George M. Corlett of Monte Vista, William R. Kelly of
Greeley, John B. O'Rourke of Durango, Miss Vena Pointer of Pueblo,
Silmon Smith of Grand Junction, and Allyn Cole of Glenwood Springs,
will submit to the Colorado Bar Association a draft of a water procedural code and urge enactment of this legislation. The drafted code,
which is in twenty-nine sections, covers the procedure to be followed
in irrigation cases.
After defining the various terms used in the code, the proposed
statute vests jurisdiction regarding the appropriation of water and
water district litigation with the district court exclusively. The proposed code specifying the form of the petition for adjudication, provides methods of trial, including the right to appoint referees or masters
to hear the evidence and the method of issuing notices to all persons
concerned. Supplemental general adjudications may likewise be initiated under the proposed statute, which also permits anyone whose rights
have been adjudicated as a member of a class to have his rights as a
member of that class especially adjudicated. Claimants or owners of
water rights are forbidden to produce evidence in any adjudication suit
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until a verified statement or claim has bee.n filed, which claim will state
the name of the claimant, the name of the water right affected, a general description of the ditch or storage structure affected, the name of the
stream or source of supply, together with other facts relating to the
nature of the facts of the original appropriation, the amount of water
claimed, and a statement of findings made in the office of the state
engineer.
The code also provides for a method of trial of the water adjudication suits and compels the court to make findings of fact in all pertinent matters under adjudication. After the findings of fact have been
entered, the court shall, according to the code, enter a decree determining and establishing the several priorities of right for the appropriation
of water and shall specify certain conditions and information regarding
the appropriation given to any appropriator or class of appropriators.
The code also provides that decrees in adjudication suits may permit double or multiple filling of reservoirs in the event it is shown that
it is customary to fill the reservoir more than once in any year and that
the beneficial use of the water is assured. The court has also the
power to enter conditional decrees which will be conditioned upon
the application of the water appropriated under the decree to beneficiary purposes with due diligence, and these conditional decrees miv
bhe merged into an absolute decree by presenting evidence in sunnort
thereof on the first term of court in every even number year. ,,rh;c day
shall be an adiudication day for the purnose of hearing such ev;(ience
;n regard to the water right covered by the conditional decrees withoit
further notice to claimants of other water rights or to claimants who
have been awarded the conditional decree. The court also has the nower
to set a special day for the hearing of such conditional decrees. Within
two years of the date of the rendition of a general adiudication decree.
the owner or claimant of any water right under certain conditions may
apply to the court to have the decree rescinded.
The proposed code also sets up a statute of limitations and a
schedule of fees and costs and further provides that the code is to be
liberally construed by the court, which has power to make its own
rules and orders in aid of the act. It also provides for a review of
adjudicated cases by the Supreme Court and a method of securing judicial
review of the right to divert or transfer water rights previously owned
by the petitioner. All of Sections 104-109 and 150-200 of Chapter
90, 1935 Colorado Statutes Annotated, would be repealed by the enactment of the new code.
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Section on Probate and Trust
Law to be Formed
An organizational meeting for a section on probate and trust law
of the Colorado Bar Association will be held Saturday morning,
September 19, 1942, at the Colorado bar meeting. Plans for the creation of this section are being made by the committee on probate and trust
law revision, and by-laws for the proposed section have been drafted
by the committee for presentation at the meeting. The by-laws provide for a chairman, vice-chairman and secretary-treasurer of the section. There is to be a council composed of six elected members in
addition to the officers and the last retiring chairman for one year following his retirement. Officers may not hold the same office for a
period of more than two consecutive years. Annual meetings of the
section would be held at the same time and place as the annual meetings of the Colorado Bar Association, but other meetings could be
called by the council of the section. The proposed by-laws call for
section dues of $1.00 a year to be expended under the direction of the
council of the section. Any member in good standing of the Colorado Bar Association could become a member of the section by paying
the annual dues.
The creation of the section on probate and trust law is in line
with the type of organization of the more progressive bar associations.
The Colorado Bar Association at the present time has several sections,
and so it is not a new type of organization in Colorado. The creation
of the section is desirable in order to give continuity to the study of
probate and trust law. According to the proposed by-laws, the objects,
purposes and powers of the section shall be: "to study probate and trust
laws; to present to and advocate before the legislature, from time to
time, in the name of the section, statutes relating to estates and trusts;
and generally to promote an interest in probate and trust laws among
the members of the bar and the other citizens of Colorado."
At the present time, one of the principal projects of the section
would be to carry on the work of the committee on probate and trust
law revision in the revision of these laws. The committee has been
working diligently on the proposed amendments, but will not be able
to have many, if any, of the amendments in final form by the time of
the annual meeting of the association. And even if the committee was
able to have the amendments in final form, according to Hubert D.
Henry of Denver, chairman of the committee, the limited time allowed
for discussion of the subject at the annual meeting would not give
anything like an adequate opportunity for the members of the association
to express their views on the various proposals. In view of this fact,
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it will no doubt be found desirable for the section to hold a meeting
prior to the meeting of the legislature where it can devote several hours
to the discussion of the proposals to be made by the committee. There-

fore, the immediate work for the section will be to continue the drafting of amendments to the probate and trust laws and to present the
same to the legislature after they have been discussed at a special meeting of the section called for this purpose.
"There are two principal reasons for the establishment of the section and the proposal of legislation through the section rather than
through the bar association," stated Mr. Henry. "The first is that it
seems the best method to provide for an adequate discussion of the
various proposals to be made. The second is that, in the absence of
any sufficient discussion by the association, it seems undesirable to ask
the association to sponsor legislation. Under the proposed by-laws the
section would sponsor legislation in its own ,name."
At the organization meeting, after the organization of the section, the members of the committee on probate and trust law revision
will discuss the various proposals which are being drafted by it. The
discussion, of course, will be of general principles of revision, and will
not include the details of any proposed amendment because of the
limitation of time. The principal points to be covered by the committee's proposals are:
A change in the method of probating wills. Wills would
be probated without notice, with a notice immediately after probate to be given to all persons having a right to contest. Such
persons would have a limited time to come into court and file a
petition to set aside the probate. This notice would be served in
a much more adequate manner than are the present notices.
A general notice to be given immediately after the probate
of a will and the appointment of an executor, or the appointment
of an administrator in an intestate estate. This notice would be
served upon all persons having an interest in the estate and would
also be published. The notice would list approximately ten different proceedings that may be had in any estate, such as sale and
mortgage of real estate, sale of personal property, determination
of heirship, filing of accountings and reports. The notice would
advise the persons receiving the same that any of the proceedings
would be had in the estate without further notice to them unless
they shall file a written request with the court for a notice of any
given proceeding. If such a notice is filed, before the proceeding
could be had upon which notice is requested, notice of the proceeding would be mailed a certain number of days before the proceeding to the person requesting the notice. No notice of any of
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the various proceedings would be given to any person excepting
one filing a written request therefor.
A consolidation of the three present procedures to determine
heirship into one procedure, the proceeding to be brought under
any of the circumstances under which any of the present three
proceedings can be brought, and in addition could be brought by
a person whose title is derainged through an heir. There is also
a provision allowing the determination of the heirs of two persons
in one proceeding under certain conditions.
A revision of the procedure for the sale, mortgage or leasing
of real property.
A revision of the section providing for sale of personal
property.
Revision of the claims provisions, the main change being to
provide that claims may be filed within six months after the first
publication of the notice to creditors, rather than six months after
date of appointment, as the law now stands.
Revision of the investment provisions allowing the investment in some property which is not now permitted by statute.
Revision of the statute relating to the administration of
small estates.
Revisio,n of the sections pertaining to bonds of personal
representatives.
A trust code. The proposed code will contain many of the
provisions of the Uniform Trusts Acts which have been propounded by the Commissioners on Uniform State Laws, and in
addition will contain other provisions adapted from the trust
codes of other states and found desirable for inclusion in a Colorado trust code.
All members of the association are invited to attend the meeting
of the section on probate and trust law, and to participate in the organization of the section.

Second Advisor for Section on Legal
Education Joins Armed Forces
Gordon Johnston, formerly of the faculty of the University of
Denver Law School, who was serving as advisor for the section of legal
education of the American Bar Association, has joined the Navy, and has
been stationed at the Denver recruiting office. He will be succeeded in
his capacity as advisor by Russell N. Sullivan of the law faculty of the
University of Illinois. Mr. Sullivan is the second appointee to fill the
office of advisor during a leave of absence given to Major Lawrence W.
DeMuth of Boulder while he is in the army.
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How Many Times?
BY HUBERT D. HENRY*

How many times do you publish that summons or that notice?
Under Rule 4 (h) of the Colorado Rules of Civil Procedure publication of process "shall be made at least once a week for four successive
weeks". This language is not unfamiliar (even though the interpretation of it might cause heated arguments among the members of the
bar) as this language has been on our statute books for many years in
substantially this form.
The notices on determination of heirship required to be published
by Sections 13 and 29 of Chapter 176 of 1935 Colorado Statutes Annotated must be published for the same length of time as summons,
as in the case of those two sections the language varies from Rule 4 (h)
only in one word-the word "each" rather than the word "a", Sections 13 and 29 reading, "at least once each week for four successive
weeks". In Section 166 of Chapter 176 the notice on sale of real
estate is required to be published "once each week for two successive
weeks". The Colorado Legislature in 1941, in an apparent effort to
clarify language which up to that time was clear only to those persons
unfamiliar with the provisions of Section 6 of Chapter 130, 1935
Colorado Statutes Annotated, changed the old wording of Sections
197 and 227 of Chapter 176, 1935 Colorado Statutes Annotated,
which provided for the notice of adjustment day and notice of final
settlement respectively. Sections 197 and 227 as amended in 1941
now read, "at least once a week during each of four successive calendar
weeks". There are two other sections of the probate law which refer
to printed notices, those sections being Section 51 of Chapter 176,
1935 Colorado Statutes Annotated, relating to the notice to nonresident heirs on probate of a will, and Section 19 of Chapter 176 relating
to another notice on determination of heirship. The notice in Section
5 1 is required to be published "for four successive weeks", and the
notice in Section 19 is required to be published "at least three successive
weeks."
In what seems to me to have been an attempt to define what is
sufficient publication where the published notice is not published every
day of the week, but is required to be published for a given number
of weeks, Section 6 of Chapter 130 of the 1935 Colorado Statutes
Annotated was passed. This section reads in part:
"Where publication for three weeks is required, then publication once each week for four successive weeks in any daily, weekly,
semi-weekly or tri-weekly newspaper shall be sufficient.
*Of the Denver Bar.
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"Where publication for four weeks is required, then publica-tion once each week for five successive weeks in any daily, weekly,
semi-weekly or tri-weekly newspaper shall be sufficient."

This formula as applied to Section 51 of Chapter 176 and Section 19 of Chapter 176 would have the effect of making Section 51
read that publication once each week for five successive weeks in any
daily, weekly, semi-weekly or tri-weekly newspaper shall be sufficient;
and in the case of Section 19, that publication once each week for four
successive weeks in any daily, weekly, semi-weekly or tri-weekly newspaper shall be sufficient.
The next question is, what does "once a week for
successive weeks mean?"
Section 6 of Chapter 130 offers no solution. If
in the latter of the two sentences from Section 6 above quoted the words
"once a week for four successive weeks" were to be substituted
in the
first part of the sentence for the words now appearing there, the sentence would then read, "Where publication once a week for four successive weeks is required, then publication once each week for five
successive weeks in any daily, weekly, semi-weekly or tri-weekly newspaper shall be sufficient." Then by making a similar substitution in
the following sentence of the section we find that publication once' a
week for five successive weeks means once a week for six successive
weeks. Therefore, publication once a week for four successive weeks
means publication once a week for six successive weeks. But publication
once a week for six weeks means once a week for seven weeks, and therefore once a week for four weeks means once a week for seven weeks, etc.,
to infinity.
After Rule 4 (h) there appears in the published copy of the Rules
of Civil Procedure a committee note that, "four weeks means five
publications". However, the note, though correctly interpreting the
words "four weeks", does not attempt to explain the words "once a
week for four successive weeks". In the absence of authority to the
contrary, and'to avoid the impossible situation outlined above, it would
seem that the publication of the summons under Rule 4 (h), the publication of the notices on determination of heirship under Sections 13 and
29 and Chapter 176, the publication of notice to creditors under Section 197 of Chapter 176, as amended, and the publication of notice
of final settlement under Section 227 of Chapter 176, as amended,
should each be for four times, one of which publications shall be in
each of four successive calendar weeks, and the notice in Section 166
on sale of real estate should be for two publications, one in each of two
successive calendar weeks.
However, the situation is different as to Sections 51 and 19. In
the case of Section 51, as above stated, the notice should be published
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five times if published in a weekly newspaper; and in Section 19 the
notice should be published four times if published in a weekly newspaper.
There has been some discussion as to whether or not the word
"successive" includes the first publication. In other words, is the first
publication one of the successive notices? It has been determined by
the Montana Supreme Court in the case of Scilley v. Red Lodge-Rosebud IrrigationDistrict,, that the first publication is one of the successive
notices, and therefore, publication once a week for four successive weeks
means four publications, as each of the four publications is in succession.
It would .now seem that in the event of the inability of the members of the bar to reach an agreement as to the meaning of the words
"once a week for four successive weeks", the legislature should render
a public service by enacting a statute interpreting this phrase.

President Visits Local Bar'Associations
W. Platt, president of the Colorado Bar Association, will
complete his term of office with a record of having visited all but two
of the local associations in the state.
\W.

On June 9th he addressed a combined meeting of the Otero and
Southeastern Bar Associations held at Las Animas. Judge Herman A.
Bailey of Las Animas presided at this meeting and there were lawyers
present from every county within the areas covered by these two associations. Calling upon lawyers to aid actively in the war work of the
nation, Mr. Platt pointed out that it was also a duty of lawyers t6
criticize constructively those efforts which did not aid in the prosecution
of the war. The foundation of the vital criticism, in those circumstances which warrant criticism, will do an important job in preserving
the civil rights of the individual citizen both during the war and at its
conclusion, he pointed out.
On July 1lth, Mr. Platt addressed the meeting of the Eleventh
Judicial District Bar Association, which was presided over by George
H. Wilkes of Florence, and on July 21st he attended the meeting of
the Southwestern Bar Association held at Durango. Ten days later
he addressed the Latimer County Bar Association meeting in Fort Collins on the subject, "The Lawyer's Part in the War Effort".
During August,. he attended local bar association meetings at Delta
and at Grand Junction.
'83 Mont. 282, 272 Pac. 543, 552 (1929).
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Two Local Associations Hold
Interesting Meetings
The annual meeting of the Midwestern Colorado Bar Association
was held at Delta on August 20 with every member attending except
five. Because of the wide area over which the bar association extends,
this attendance commands very laudable commendation.
W. W. Platt attended the meeting and gave a very interesting and
instructive talk. The association elected officers for the forthcoming
year. They are Charles N. Fairlamb of Telluride, president; E. L"
Dutcher of Gunnison, vice-president, and Jerome Paul of Ouray,
secretary-treasurer.
Robert G. Porter of Gunnison was elected for a
two-year term on the board of governors of the Colorado Bar Association.
The meeting of the Mesa County Bar Association was held at
Grand Junction on August 21 with Cecil S. Haynie of Grand Junction
presiding. W. W. Platt, president of the state bar association, delivered
a talk dealing with the efforts of the state association and of the lawyers'
duties in the present emergency. E. B. Adams of Grand Junction read
an interesting paper on "The Lawyer' Religion." Fourteen members
of the association attended the meeting.

Frank Burris Goudy Appointed to Fill
Vacancy on Supreme Court
Frank Burris Goudy, of Monte Vista, Colorado, has been appointed by Governor Ralph Carr to the Supreme Court to fill the
vacancy caused by the death of Justice Otto Bock. Justice Goudy, who
was born at Ouray 61 years ago, was a member of the firm of Goudy
and Shaw at the time of his appointment, and he was one of the leading candidates for the vacancy on the district bench created by the death
of Judge Palmer. Educated in the Denver public schools and a graduate of the Los Angeles High School, his college work was undertaken
at Stanford, from which he was graduated with a B.A. degree in 1905.
He received his M.A. degree from Columbia in 1908. His legal education was obtained at the University of Denver. Admission to the
Colorado bar was granted him in 1915, and his first practice was
undertaken at Denver. After practicing in Denver for several years he
moved to Omaha. He returned to Colorado a few years later and set
up law offices in Monte Vista.
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The lawyer's path is often hard;
Yet courage lifts his head,
And a smile wilt often light his face,
Tho' his heart is girt with lead.
Neither flood nor drought will him dismay,
Nor juries' verdicts read,
Will make his hair stand up on end,
Or his ears grow puffed and red.
But if by God! you'd see him squirmBlast joy from his dominion,
Just let the court say on appeal:
"Affirmed without opinion."
-JUDGE
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